IOPUIMYECKUI BECTHUK ATY. T. 29.2019. Ne 1.
VIIK 347.2

K BOITPOCY O KPUTEPUAX IPUMEHEHUA MEP BE3OITACHOCTH 3AINUINAEMBIX JIUII B
YIOJIOBHOM CYJIOIIPOU3BOACTBE

Pamazanos T.b., Jlarecranckuii rocynapcTBeHHBIH YHUBEpPCUTET, I'. Maxaukana, Poccuiickas ®denepauus, rama-
zanovl945@mail.ru

Pamkabos P.O., JlarecTaHCKHH TOCYJapCTBEHHBI YHUBEpPCUTET, I. Maxaukana, Poccuiickas ®epepauus,
crimprocess@mail.ru

[TpuMeHeHne yrojaoBHO-IIPOLECCYAIbHBIM MEp 0€30MIacCHOCTH, KOTOphle YCTaHOBJIEHHI B 4. 3 cT. 11 VIIK
PO HaIpaBJICHO Ha IMOBLIIICHUEC FapaHTI/Iﬁ 3alIUTHI MpaB U 3aKOHHBIX MHTEPECOB YUYACTHHUKOB YT'OJIOBHOI'O IIPO-
ecca, COIeHCTBYIOINX YTOJIOBHOMY IpaBocyAnio. [loMiIMo COOCTBEHHO MpoIecCyaIbHBIX Mep OE30IIacHOCTH, B
JIEHCTBYIOIIEM POCCUICKOM 3aKOHOJATENIbCTBE MMEIOTCS M HMHbIE, BHENPOLIECCYalbHbIE CPEACTBA 3alIUTBHI,
Hanpumep, DeaepanbHbiii 3akoH No 119-03 «O rocyaapCTBEHHOM 3alIMTE MOTEPNEBIINX, CBUAETENECH M MHBIX
YYaCTHUKOB YT'OJIOBHOTO CYJIOTIPOM3BOJCTBa». B cTaThe pacCMOTPEHbI OCHOBHBIE MPOOJIEMHBIE CUTYaIlUH, CBS-
3aHHBIC C MOMCHTOM Hayvaya MPUMEHEHUS Mep 0€30IacCHOCTH YYaCTHUKOB YTOJOBHOTO IPOIIECCa, OKa3hIBAIOIIIX
coJieiicTBHE MPOU3BOJCTBY MO Jeny. [[puMeHeHne 3aiuTHBIX Mep 00YCIIOBIEHO HE TOJBKO HAJIMYHEM MPaBOBBIX
MPEINOCHIIOK. J{JIs1 TAKOTO MPOIIECCYaNbHOTO PElIeHHs MOJTHOMOYHOTO JIMIIa HEOOXOIUMBI U JAPYTUE YCIOBHS, B
YaCTHOCTH, HEKOTOPBIC KPUTEPHH, TI03BOJISIOIINE Pa3sTpaHUINTh 000CHOBAHHOCTD IPUHSTHS ITOO0OHOTO PEIICHHUS
JIMILIOM, BEIYIUM IIPOU3BOACTBO 10 YTOJIOBHOMY JIENy.

B kauecTBe NpaBOBBIX IPEANOCHUIOK YTOJIOBHO-IIPOLIECCYaNbHBIH 3aKOH yCTaHaBIMBaeT B 4. 3 cT. 11
VIIK ycTaHOBJIECHO TaKOE€ OCHOBAaHWE, KaK HAIMYHE YIPO3bl YOUHCTBOM, IPUMEHEHHUEM HACHIIHS, YHUYTOXKECHUEM
WJIM MOBPEKICHUEM X UMYIIECTBA IMOO MHBIMU ONACHBIMU IPOTHBOIPABHBIMU JessHUSAMH. BmecTe ¢ Tem, onpe-
ACIICHUC HAJINYUA UIIU OTCYTCTBUS Takoi YIrpoO3bl BbI3BIBACT OIMPCACIICHHBIC CIIOKHOCTHU B HpaBOHpHMeHHTCJ’ILHOﬁ
npaktuke. MccnenoBanne KpuTepreB, B YaCTHOCTH, TAKUX KaK PEalbHOCTh M OOBEKTUBHOCTH YTPO3EI B OTHOIIIE-
HUH 3aIIUIIAEMOTO JIUIA, MOKET IIOBBICUTH PE3YIBTaTHBHOCTH 00ECTIeUeHIsI 0€30IMaCHOCTH YIACTHUKOB YTOJIOB-
HOTO CYyJIONPOU3BOJICTBA. B CBOIO 0Yepeib, Mpoliece JOKa3bIBaHUsT 00CTOSITENLCTB, IEPeUnCcIeHHBIX B CT. 73 YIIK
P®, B ciiywae okazaHusi COJICHCTBHSA CO CTOPOHBI 3alUINAEMOr0 JHIa, Oyaer 6osee 3PPEKTHBHBIM, TTOJHBIM H
BCECTOPOHHUM.

KorodeBble ciioBa: 3amuTa NOTEPNEBIIMX M CBHJIETeNel, O€30MacHOCTh YYaCTHHKOB IIpoliecca,
YTOJIOBHOE JIEJI0, MPOTHUBOJICHCTBUE PacciIeIoBaHui0, 00pbba ¢ MPECTyMHOCTHIO, Yyrpo3a, KPUTEPUH, PeabHOCTh
yIpO3bl, OOBEKTHBHOCTH YTPO3BL.
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TO A QUESTION OF CRITERIA OF APPLICATION OF SECURITY MEASURES OF THE
PROTECTED PERSONS IN CRIMINAL PROCEEDINGS
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Application criminal procedure security measures which are established in Part 3 of Article 11 of the
Code of Criminal Procedure of the Russian Federation is directed to increase in guarantees of protection of the
rights and legitimate interests of the participants of criminal proceedings promoting criminal justice. Besides actu-
ally procedural security measures, in the existing Russian legislation there are also other, extra procedural means
of protection, for example, Federal law No. 119-FZ "About the state protection of the victims, witnesses and other
participants of criminal proceedings". In article the main problem situations, the security measures of participants
of modern Russian criminal proceedings connected with the moment of the beginning of application who render
assistance to criminal proceedings are considered. Application of protective measures is caused not only existence
of legal prerequisites. Other conditions, in particular, some criteria allowing to differentiate validity of adoption of
the similar decision by the person conducting criminal proceedings also are necessary for such proceeding deci-
sion of the authorized person.

As legal prerequisites the criminal procedure law establishes in Part 3 of Article 11 of the Code of Crimi-
nal Procedure such basis as existence of threat of murder, use of violence, destruction or damage of their property
or other dangerous illegal acts is established. At the same time, definition of existence or lack of such threat caus-
es certain difficulties in law-enforcement practice. The research of criteria, in particular, such as reality and objec-
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tivity of threat concerning the protected face, can increase effectiveness of safety of participants of criminal pro-
ceedings. In turn, process of proof of the circumstances listed in Article 73 of the Code of Criminal Procedure of
the Russian Federation in case of rendering assistance from the protected face, will be more effective, full and

comprehensive.

Key words: protection of the victims and witnesses, safety of participants of process, criminal case, coun-
teraction to investigation, fight against crime, threat, criteria, reality of threat, objectivity of threat.

DOI: 10.21779/2224-0241-2019-29-1-128-132

BezomacHOCTP  yYaCTHHUKOB — COBPEMEHHOTO
POCCHUICKOT0 YTOJIOBHOT'O CYIOTIPOU3BOICTBA SIBISETCA
HETPEMEHHBIM aTpUOYTOM pealH3alii Ha3zHAYCHUS
yronoBHoro npasocyaus (ct. 6 YIIK P®). Orto, npex-
JIe Bcero, 0OyCJIOBJIEHO T€M, YTO MPOLECC JOKa3bIBa-
HUSl B HACTOSIIEE BPEMs HUCIBITHIBACT ONpEACTICHHbIC
CIIO)KHOCTH B CBSI3H C MPOTHBOJACHCTBUEM paccienoBa-
HUIO YTOJIOBHOTO JieJila U €ro CyJeOHOMY paccMoTpe-
HUIO C BBIHECEHMEM MPAaBOCYJHOTO HUTOTOBOTO
pCIICHHUS.

[Ipobiema rocymapcTBeHHOH 3amUTH U 0bec-
nedeHus: 0e30MacHOCTH yYaCTHUKOB YTOJIOBHOTO CY-
JOTIPOU3BOACTBA B TIOCIICTHUE JIECATHIICTHS MIPUBJICKA-
et BHMMaHue yuenoix [1, c. 30; 2, c. 37; 3, c. 166;
4, c. 24] 1 NPaKTUKOB C Pa3IMYHBIX CTOPOH: KOHTPOJIS
W HaJ30pa mporecca 0Ee30IMacHOCTH JIMYHOCTH B yTo-
noBHOM pene [5, c. 70], 3amuTsl OTAEIBHBIX YYaCTHH-
KOB Tiporiecca [6, 7, ¢. 20]. B 3ToM uccinenoBarenbckoM
mpolriecce OTAETbHOE MECTO OTBOAMTCA H3YUYCHHIO
MEXIYHAPOJHOTO U 3apyOE)KHOTO OIBITA 00ECICUCHHUS
0€30MacHOCTH YYaCTHHUKOB YTOJOBHOIO Ipoliecca
[8,¢.3;9,c.47,10, 11, c. 51].

Kpowme Toro, uccnemoBanue mpobdiiem odecre-
4eHUsT 0€30MaCHOCTH YYACTHHUKOB YTOJOBHOTO CYIIO-
MPOU3BOJICTBA PAacCMATPUBACTCI W B 3apyOCIKHBIX
nyomukanmax [12, ¢. 177; 13, c. 66, 14, c. 313; 15,
c. 51, 16, c. 303].

Poccuiickuii 3akoHOaTeNb 0Oecnedns A0CcTa-
TOYHEIC TIPABOBBIC CPEJICTBA TSI OE30MIACHOTO YUaCTHS
U COHEUCTBHS TpaKAaH IIPOIECCy IMPOM3BOIACTBA IO
yroioBHoMy aeny. Cucrema TakuX CpeICTB O4YEHb
MHOro0oOpa3Ha, OHa BKITIOYAeT B ce0si KaKk COOCTBEHHO
YTOJIOBHO-TIPOLIECCYalIbHBIC MEpHl 0€30MaCHOCTH, OC-
HOBHBIE U3 KOTOPBIX Nepeunciensl B 4. 3 cT. 11 YIIK,
TaK ¥ BHEMpoIleccyalbHble Mepbl 0€30IaCHOCTH, yCTa-
HoBieHHbIe B DenepanibHoM 3akoHe Ne 119-D3 or
20.08.2004 r. «O TOCYAapCTBEHHOH 3alUTE IMOTEP-
MIEBIINX, CBUICTENICH U MHBIX YYaCTHUKOB YT'OJIOBHOTO
CYIOIPOH3BOJICTBAY.

Camo mo cebe (UKCHpPOBaHHE B YTOJIOBHO-
MPOLIECCYANBbHBIX U MHBIX HOpMax Mep 0e30MacHOCTH,
KaK TIOKa3bIBaeT TCOPHS M MPaKTHKa oOecrieueHus 0e3-
OTMACHOCTH JINYHOCTH B c(epe yroJoBHOTO CYAOIPO-
W3BOJICTBA, HE AAeT 3HAUUMOIO MOJOXKHUTEIBHOTO 3(h-
¢dexra. Jlns peanuzanuu 3TOM 1M HEOOXOJMMBI
OTIpPEJICTICHHBIC KPUTEPHUH, OCHOBAHHS, YCIOBHUS MU
00CTOATENBCTBA, KOTOPbIE B CBOEH COBOKYITHOCTH I103-
BOJISIFOT TMPUHATH MOJTHOMOYHOMY JOJDKHOCTHOMY JIH-
Iy CBOEBPEMEHHOE PEIICHHE O MPUMECHEHHH Mep 0e3-
ormacHocTH. B kadecTBe 00s3aTeNbHOTO HayalbHOTO

3JIEMEHTa TOCYJApCTBEHHOM 3alllUThl M YTOJIOBHO-
MpPOLIECCYAbHON 0€30MaCHOCTU B TEOPUU BBLACISIOTCS
IPEAIOCHIIKY, TP HAJIMYUU KOTOPBIX BO3MOXKEH 3a-
IUTHBIN Tipottece [17, . 4].

IIpy Hanuuuu MPaBOBBIX OCHOBAaHMK Hauania
mpormecce obecriedeHUs: OE30MaCHOCTH  YYACTHUKOB
YTOJIOBHOTO CYAONPOU3BOJCTBA APYTHMM, HEMAaTOBaX-
HBIM OOCTOSITEJIbCTBOM SIBIISICTCS COBOKYITHOCTH YCIIO-
BUH peanu3alluy 3aluThl. B kauecTBe TakuxX yCIOBUI
B TEOpHHU OE30MACHOCTH YUCHBIC BBIICIIIOT KPUTEPUU
MpUMEHEeHHs Mep 0€30MacHOCTH.

OcHOBHOII npoOeMOii KpUTEpHEB, Kak Mpe-
CTaBJIAETCS, SABJSIETCA HaJM4MEe Yrpo3bl B OTHOILIEHUU
y4acTHMKa Mpolecca MPOU3BOACTBA I10 YIOJOBHOMY
Jeny. Yrpo3a MOXKET B COAEpKaTeIbHOM CBOEH OCHOBE
COCTOSITh M3 TAKUX CBOMCTB, KaK PEalbHOCTh, OOBEK-
TUBHOCTb, HAJIMYHOCTb, IMPOTUBONpPaBHOCTH U mp. Ilo
HallleMy MHEHHIO, B KaueCTBE OCHOBHOTO KpHUTEpUs
MPUMEHEHHSI 3alIUTHBIX MEp CIIEAYeT yCTaHaBIMBATh
peaTbHOCTh YTPO3bI 0E30IMACHOCTH YYaCTHHKA YTOJIOB-
HOTO TIporecca.

Tak, nampumep, AJO. Enuxun B kauecTBe
KPHUTEPUCB MPUMEHEHHUS Mep 0€30ITacCHOCTH BBIACTISICT:

1) cornmacue coTpyIHHYaTh C MPaBOOXPAHHU-
TEJIEHBIMH OpTaHaMU;

2) HayM4#Me yrpo3bl 0e30MacHOCTH W peallb-
HOCTb 3TOH yIrpo3bl;

3) BaxHOCTh MH(OPMALIUU, KOTOPOH pacmona-
raeT 3alUIaeMoe JIULO;

4) oOmecTBeHHas OMACHOCTH COBEPIIEHHOTO
WU TOATOTABIMBAEMOr0 PECTYILICHUS,

5) HpaBCTBEHHOCTb IPHUMEHEHHS Mep Oe3-
onacHoctH [18, c. 260; 19, c. 149].

Ilo HameMmy MHEHUIO, Haubolnee CIOXXHBIM
MPEACTAaBISACTCS OLICHKA PEATFHOCTH WIH OOBEKTUBHO-
CTH yTPO3BI, KOTOpas MOTCHIHAIBEHO M (PaKTUIECKU
MOXET UMETh MECTO B KOHKPETHOH CIIEICTBEHHON MU
CyneOHOHM CHUTyaIluH 10 YTOJIOBHOMY M€y B OTHOIIE-
HUM Y4YacTHUKa YTOJIOBHOIO CyZAoOIpou3BoxacTBa. IIpu
5TOM Ha 3Talle PeLIeHHs BOIpoca O MPUMEHEHUH Mep
6€30I1aCHOCTH 3aKOHOM HE YCTaHOBIIECHO 00s3aTebHOE
COJICUCTBHE YTOJIOBHOMY TNpaBocyauio. EcTecTBeHHO,
B IIEPBYIO OYepelb JIMIO, Beayllee MPOU3BOACTBO IO
Jielly 3aMHTEPEeCOBAaHO B 0€30MIaCHOCTHU TEX YYaCTHUKOB
YTOJIOBHOTO IIPOIIEcca, KOTOPhIE COACHCTBYIOT JI0Ka3a-
TenbCTBEHHOMY mporieccy. [lo 3Toit mpuunne (comeii-
CTBHS IPOU3BOJACTBY IO YTOJIOBHOMY Jely) OHH U
MOJIBEPTaloTCs MPOTHBONPABHOMY BO3AcHCTBHIO. Ta-
KOE COJNCHCTBHEC W BO3MOXKHAsI B OyAyIIEeM ITOTCHIIH-
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aJlbHas yrpo3a B OTHOIIEHUH UX ABJISAETCS OCHOBAaHUEM
JUIS OTIACEHUS 32 CBOIO M OJIM3KUX JIUL O€30MacHOCTb.

B oroit cBsasm A.JO. EnuxwH, B 4acTHOCTH,
CIpPaBeVIMBO OTMEYAET, UYTO «Yyrpo3a MpUMEHEHHUs
MIPOTUBOIIPABHOTO BO3ACWUCTBUS B OTHOIIEHUH KOH-
KPETHOTO JIUIIa, B KOTOPOM 3aWHTEPECOBaHBI MPaBO-
OXPaHUTENBHBIE OpPraHbl, MOXKET U JI0JIKHA BbIpa)kaTh-
csi 00beKTUBHBIMU KauecTBamm» [18, c. 261]. B nman-
HOM Cllyyae MOTYEPKUBACTCS HE TOJBKO PEabHOCTb
YTPO3BL, HO U €€ CBOHCTBO OOBEKTHBHOCTH.

Peanvnocms  yeposvl, Kak IpelcTaBlseTCs,
JOJDKHA TIOATBEPXKIAThCS KOHKPETHBIMH  (paKTamu,
3aKPEIUIEHHBIMU IIPOLIECCYaJbHBIMU CPEICTBAMM, B
TOM YHUCJIE U JAaHHBIMHM ONEPAaTUBHO-PO3BICKHON aes-
TEJBbHOCTH.

Ob6vexmusHocms  yepo3vl TIOHUMAETCSl  Kak
oIpeneNicHHass WH(OPMAIHs WX COBOKYIHOCTH CBe-
JEHHUI 0 BO3MOXHOM WJIM YK€ UMEIOIIEMCsl TPOTHUBO-
NPaBHOM BO3JICHCTBMM Ha YYacTHHUKA YTrOJOBHOTO
Ipolecca B CBA3M C €ro COACUCTBUEM INPOU3BOACTBY
[0 YTOJIOBHOMY [IeNy, KOTOpast CYIIECTBYEeT OObEKTUB-
HO, TO €CTh BO BHE CO3HaHUS 3alUIAEMOr0 JIUIa, OHA
BepUpHUIIEpYEMa.

Takas oLeHKa KpUTEpPUEB JOJDKHA OCHOBBI-
BaThC, NMPEXKE BCETO, HA MPOLeCCyalbHON HH(pOpMa-
LMY, TaK Kak cojepkanue cT. 89 VIIK PO 3anpemaer
UCIOJIb30BAHUE ONEPATUBHO-PO3BICKHBIX JaHHBIX, €C-
I OHU HE MPOBEPEHBbI YTOJIOBHO-IPOLECCYaTbHBIMU
cpeacTBamMu. BMmecte ¢ TeM, 17 NpUHATHA [IPOLECCY-
ANBHOTO PEIICHHUS O MPUMECHEHHH Mep Oe30MacHOCTH
[0 OCHOBAHMIO PEalbHOCTU U OOBEKTUBHOCTHU YIPO3HL,
10 HallIEeMy MHEHUIO, B ClIy4asaX, HC TCPIIAIINX OTjara-
TENBCTBA W HEBO3MOXXHOCTH TIPOBEPKH COOOIICHIS,
BO3MOJKHO I10JIaraTbCs W Ha OIEPATUBHBIE CBEICHUS.
Takoil BBIBOJ| ClIEZly€T U3 IPUOPUTETOB JIMYHOCTH IIe-
pel TOCYIapCTBEHHBIMH HHTEpecaMu OOphOBI C Tpe-

CTYITHOCTBIO.
Taxum 00pa3zom, IO HallleMy MHEHUIO, B Kaue-
CTBE KpUTEpHs IIPUMEHEHUSA YTOJIOBHO-

MMPpOUCCCYAIbHBIX U MHBIX MCP 0e30IMaCHOCTH 3amuiia-
CMBIX JIMI B YIrOJIOBHOM MHPOLECCE CIECAYCT paccMar-
puBaTh pCajibHOCTh U 00BEKTUBHOCTh Yrpo3nbl, TO €CTb
HUMCIOMICTOCA HUJIKM MOTCHIHAJIBHO BO3MOYKHOI'O ITPOTHU-
BOIIPABHOTO BO3JICKCTBUS Ha yY4yaCTHUKa IIpouecca B
LIeJISIX OTKa3a OT TaKoi MOMOIIH paccii€j0BaHUIO IIpe-
CTYIJICHUA.
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